Student
religious
rights
Survival tips for school boards

By Thomas Hutton

In America’s culture
wars, our public
schools are ground
zero. Nowhere is
this clearer than in
controversies over
religious expression.

T

he list of flashpoints for school
boards is long and growing longer. The
Pledge of Allegiance. Graduation
speeches or football game prayers. Student evangelism or Bible clubs. Flagpole
prayer gatherings. Religious gifts at class
parties. Religious promotional materials. Curricular controversies like evolution. Release time for religious instruction. Church rental of school facilities
and vice-versa. Displays of religious art.
Religious messages in school fundraising
and advertising forums. Invocations at
school board meetings. Holiday displays
and programs. And on and on.
To the culture warriors, America’s
schoolchildren are the territory to be

won or lost. Unfortunately for school boards,
children also are the collateral damage,
because time, energy and money spent on
fighting or resolving culture war issues usually
come at the expense of the academic mission.
At the most basic level, part of the difficulty for school officials is that the religious
rights of public school students often are in
tension with one another. Students have a
First Amendment right to their own private
religious convictions and expression. But
they also have a First Amendment right to
be free from government endorsement of
particular religious viewpoints. This sounds
a lot simpler in theory than it has proven to
be in practice.
I won’t even attempt in this article to
review the countless legal issues over student religious rights that confront today’s
school board. The issues and legal strategies
used by the belligerents in the culture wars
are always changing. As their disputes play
out in the judicial and legislative arenas, the
law continues to change as well.
Instead, here are 14 survival tips for
school boards – practical tips that should
stand the test of time and be useful regardless of the particular issue or the sentiments
of the community that the school board represents. If a few of these tips seem a little
basic, a quick review of the headlines reveals
that they’re still worth keeping in mind.

Tip 1: Issues over religious
expression in the public square
are not about majority rule.
You’ve probably heard it many times or read
it in one of those mass e-mails that are for-
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ever circulating around: “Isn’t democracy
supposed to be about majority rule?” or “It’s
about time the majority stands up for its
rights,” or “Why do we have to bend over
backwards to be so politically correct for
every religious minority?”
Reasonable minds can and do differ over
where to draw the lines when religious sensibilities collide. But when the talk turns to majority rule, we are entering perilous territory.
Remember that the Bill of Rights is
where “We the People” have listed the things
that are so important to us; they are exceptions to majority rule. Religious faith is one
of those things.
Under the various tests the U.S. Supreme
Court has used to decide cases involving religion, a government action must have a legitimate secular purpose, must have a primary
effect that does not advance religion, must
not create excessive entanglement between
church and state, must not have the purpose
or effect of endorsing religion, must not
result in government indoctrination and
must not define citizens in relation to their
religion. Which leads us to…

Tip 2: Public schools are
not religion-free zones.
School officials sometimes get into trouble
because they’ve gone a bit overboard in
learning Tip 1. They mistakenly think the
least connection in school to anything
remotely religious must violate the separation of church and state. But students and
adults have rights to many forms of personal religious expression and practice, even in
public schools. No one has “banished God
from school” or “banned prayer in school.”
Under the same tests described under
Tip 1, a government action must have a primary effect that does not inhibit religion, and
it must have neither the purpose nor the
effect of disapproving of religion. Also, as a
matter of free speech, a government policy
or action also must be viewpoint neutral.

That is, it must not treat a private citizen’s religious expression differently from nonreligious
expression solely on the basis of the religious
character. Which leads us to…

Tip3: Think through neutrality.
There can be some tricky issues here, but
when confronting a new question, a school
official’s initial instinct always should be to
treat religious and nonreligious expression the
same. When you’re thinking about how to
adopt neutral policies and practices that make
sense, here are a few things to think about
that may help.
First, think about how the policy or practice is for minority faiths. Would your residents think the same practice fair if they lived
in Dearborn, MI, where a majority is of Middle
Eastern ancestry? Are you prepared under
your policy to treat expression by Muslims or
Scientologists or Wiccans the same as anyone
else’s? What about irreligious or even antireligious views?
Finally, think through how a policy or
practice toward a minority faith may appear to
those of the majority tradition. A district that
is trying to be more sensitive to the needs of
religious groups that are new to the community should consider how its efforts may
appear to parents who feel aggrieved that
longstanding Christian practices have been
discontinued in public schools. Which leads us
to…

Tip 4 : If confronted with a
dispute, you need a comprehensive
strategy.
The belligerents on all sides of the culture
wars are highly motivated, well-funded, politically savvy, good at public relations and seriously litigious. A school board can take a politically popular stand but inflict legal costs and
a distraction on its community and children.
On the other hand, the board could be right on
the law but anger its community and undermine public support for local schools. And

even if the board is right on both the law and
local opinion, the school district still can suffer
a media circus.
When confronted by a potential controversy, school officials need to be thinking
about the legal strategy, the political strategy

Part of the difficulty for school officials is that
the religious rights of public school students
often are in tension with one another.
and the public relations
strategy. Rest assured,
any advocacy groups
watching the controversy
are thinking about all
three. Which leads us to…

Tip 5:
Keep it local.
As much as you can, try
to keep the national advocacy groups out of the
dispute and encourage
those on all sides in your
community to do the
same. This may be easier
said than done, especially
if the advocacy groups have been operating
behind the scenes from the get-go. But the
reality is that the belligerents live off these
fights, politically and financially, no matter
what the cost to your community. Neighborto-neighbor dynamics can be much more civil.
That’s part of the value of local school boards.
While you’re at it, never, ever turn over the
legal representation of your school district to
one of the belligerent groups. The appeal of
such a move is that these groups sometimes
offer free services, and they really are capable
advocates because they specialize in these
issues. But they are not school lawyers. They

have their own agendas beyond their obligation to you as the client. If they lose, their
offer of free representation probably won’t
cover the costs to your community – including the other side’s legal bills. Besides, no
matter how things turn out, signing on an
advocacy group from one side or the other
symbolically compromises the school board’s
attempt to remain neutral in the culture
wars. Which leads us to…

Tip 6: Board unity is powerful.
When an emotional issue divides a community, a school board can send a strong message
about community compromise and its own
leadership by working to achieve board una-

among some of your constituents, he or she
might serve as an especially credible peacemaker with those constituents. Which leads
us to…

Tip 7: Sometimes the issue is
more about the fight than the result.
As with other issues involving student expression, it’s worth remembering that kids like to
be provocative, to test rules and sometimes to
bait school personnel. In fact, if your schools
are doing their job well, your students probably are learning more about civics, civic
engagement and their constitutional rights
than occasionally makes some school personnel comfortable.

When an emotional issue divides a community, a school board can send
a strong message about community compromise.
nimity on the issue. Chances are that a unanimous board has worked hard to find reasonable common ground. And the consensus
could lend credibility to the board’s position
with the public – and maybe even with a
court. For that matter, if a certain board
member enjoys relatively more confidence

But it’s also important to recognize that
some of the advocacy groups are very proactive in fomenting disputes and then in lavishing attention and praise on students who
“stand up for their rights.” Sometimes a
school official may react to a situation without realizing that the legal complaint has

been drafted in advance and is just waiting
to be filed. Which leads us to…

for every situation, but thinking along these
lines can help. Which leads us to…

Tip 8: If you say “no” to

Tip 10 : Think twice about

religious expression, provide
alternatives.

“letting sleeping dogs lie.”

Generally it’s a bad idea for a school official
to react quickly to a potential religious controversy, especially a complaint or a threat of
a lawsuit from either direction. You may just
invite trouble from the opposite direction.
And you may end up encouraging such
demands.
Instead, it’s always a good idea to
request some reasonable amount of time to
consider the matter and then to explore the
full range of your options. And no matter
what you decide, your answer should
include a list of all the alternatives you are
prepared to offer the person who is requesting or complaining. There are so many legally acceptable ways for people to express their
own religious faith in public schools. Finding reasonable accommodations for them is
part of what makes public schools public.
Which leads us to…

Tip 9: If you say “yes” to
religious expression, minimize
any impression that the school
endorses the speech.
In some communities, the public backlash
comes when religious expression is permitted
in school. The key here, both politically and
legally, is to try to make sure there can be no
mistaken impression that the private speech is
the school’s speech or that the religious viewpoint is supported or endorsed by the school.
For example, school officials could explain to
everyone that all speech is treated the same
under viewpoint-neutral rules, and the
school could make sure that the speech is
accompanied by disclaimers of any school
endorsement. These steps aren’t a silver bullet

School boards that are aware of some legally
questionable practices going on in their district
may not be doing their community any favors
by turning a blind eye in the hope that the issue
won’t come to a head. That’s
an understandable inclination, especially when the
board may feel it has far
more important challenges
to deal with than risking a
fight over something so
divisive.
But here’s a reality
check: we live in a society
that is increasingly diverse
and one that is increasingly
mobile. A community that
never has had students and
parents who expect their
public schools to acknowledge and accommodate religious convictions, or a community that until recently
has had little religious diversity, may have policies or
practices that could use a
legal update. Another problem is that a board that
decides it would rather leave the question – and
the blame – to a court may find that the judge
ends up drawing the line in a very different and
more unpopular place than where the community might have redrawn it if the board had tried
to work out a compromise. Which leads us to…

Tip 11: Adopt policies to
address potential controversies.
No workable policy can anticipate every possible scenario. But a lack of policies some-

times leaves school boards legally vulnerable,
because administrators end up having to
improvise their way through legally complex
situations in dealing with other parties who
may be very sophisticated in such matters.
Courts sometimes find that the district’s lack
of a policy addressing the matter in question
undermines its arguments about its position.
Well-considered policies can help everyone in
the school community understand how these
matters are handled. Which leads us to…

Tip 12: Emphasize the
First Amendment and religion in
your curriculum.
Students who are well educated in civics,
the First Amendment and both rights and
responsibilities are better able to understand
why public schools do the things they do.
And schools that give religion the attention it is due
as part of any well-rounded
curriculum – in a neutral,
respectful and academic
way – can help counter the
misimpression that they
are hostile to religion or
are so fearful of controver-

No workable policy
can anticipate every
possible scenario.

sy that they pretend religion isn’t important.
Which leads us to…

Tip 13:
Engage your community.
One of the most common mistakes school
officials make is to react to a controversy or a
legal question over a highly charged issue
with a hasty decision that leaves their community feeling ignored. Few issues can generate emotions like religion. Decisiveness can
be a good thing, but some attempts to sidestep a distraction end up contributing to even
more serious disruptions.
A school board that initiates a respectful
dialogue in which the entire community can
come together to learn, to voice their concerns
and to listen to one another may be able to
avoid most, if not all, disputes. The policy recommendations that result from such a dialogue are more likely to enjoy broad public
support. The process itself helps the public better understand the legal framework and civic
values a school district must respect. The experience also can provide a valuable example of
a better way for a community to come together to make decisions than through threats,
lawsuits and bitter school board elections.
Which leads us to…

Tip 14: Get help.
Tip 5 says “Keep it local,” but this doesn’t
mean you’re completely on your own if you
could use some help. On issues with legal
implications and risks, you will want to stay
in touch with your school solicitor. I’m not
shy of saying you’re well advised to find out
whether your solicitor is a member of the
Pennsylvania School Board Solicitors Association and, by extension, the NSBA Council of
School Attorneys. Culture war disputes often
are driven by national advocacy strategies
that may not immediately be apparent at the
local level. Your board will get better and

faster legal counsel from a solicitor who is
plugged into state and national networks.
You also should know you are blessed in
Pennsylvania with a particularly strong
state school boards association. The experts
who provide PSBA’s legal and policy services
are among the most well-attuned, thoughtful and sophisticated people on the school
law scene when it comes to religious and
culture war issues. You can find details and
helpful information at psba.org/school-law
and psba.org/policy.
NSBA can help as well. For example, NSBA
provides a free weekly school law e-newsletter
called Legal Clips, written for non-attorneys,
which tracks these and other fast-moving legal
issues closely. You can find this and other
resources at www.nsba.org/schoollaw.
Finally, organizations like the First
Amendment Center and BridgeBuilders are
not belligerents but are peacemakers in the
culture wars. They specialize in helping
communities work toward common ground
on polarizing issues, and they have strong,
even-handed track records of helping school
boards and communities. Information on
these groups is at www.firstamendment
center.org and www.bridge-builders.org.

A final word
on school boards…

It’s understandable
that school board
members might be
frustrated when
religious sensibilities
demand their own
and the wider
community’s attention.

I started out by observing that
culture war disputes come at the
expense of the school district’s
academic mission. Today’s school
board is – quite properly – focused
more than ever on academic
achievement. The board can be
criticized when people think it is
too distracted by other things. So
it’s understandable that school
board members might be frustrated when religious sensibilities
demand their own and the wider
community’s attention.
But it’s also true that the mission of public education goes well
beyond academics. The civic
function is fundamental. Public schools are
what make America E pluribus unum.
School boards that demonstrate leadership on questions of religion can help
remind their communities of that reality.
Not only might this help improve public confidence in public schools – it might just help
show there are alternatives to waging the
culture wars.
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